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Reply Comments of TPV Services in the above-referenced proceeding.
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William J. Gildea III
Counsel for TPV Services
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

R"ECEIVED
SEP 2 9 1997

In the Matter of

Policies and Rules Concerning
Unauthorized Changes of Consumers'
Long Distance Carriers

)

)
)

Implementation of the Subscriber Carrier )
Selection Changes Provisions of the )
Telecommunications Act of 1996 )

)

)
)

)
)

CC Docket No. 94-129

REPLY COMMENTS OF TPV SERVICES, INC.

TPV Services, Inc. ("TPV Services") by its attorneys, hereby files Reply

Comments in response to the Further Notice of Proposed Rulemaking ("FNPRM")(FCC

97-248) adopted July 14, 1997 in the above-referenced proceeding.

I. Introdyction

TPV Services is encouraged by the industry's overwhelming response to the

subject Further Notice of Proposed Rulemaking t'FNPRM"), in particular the industry's

condemnation of "slamming." Although respondents' opinions vary greatly regarding

what steps are required to minimize slamming and its harmful impact on consumers,

most commenters favor some form of increased Commission action to limit the

harmful impact of slamming throughout the country. TPV Services shares that view

- the Commission must act now and do so in an efficient regulatory fashion that
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facilitates industry marketing efforts while adequately protecting consumers.

As noted in its Comments, TPV Services believes that the pervasive concerns

of Congress, the Commission, and consumers regarding slamming can be promptly and

effectively addressed by its proposals regarding third-party verification. By adopting

TPV Services' proposals, which necessitate minimal regulatory cost and intrusions into

the highly competitive telco marketplace, the Commission will promote maximum

consumer choice and certainty in an environment that has often been chaotic and

confusing for consumers victimized by "slamming."

II. Third party Verification (UTPV") Should be the Industry Standard

TPV Services agrees with MCI that third-party verification is the appropriate

industry standard for verifying PC changes. As MCI states, TPV is "demonstrably the

most consumer-friendly and effective method" of reducing unlawful PC changes.'

MCl's support of TPV is particularly persuasive due to the "dramatic" results MCI has

seen since it adopted a policy of requiring TPV with all residential and small business

PC changes. 2 Moreover, TPV Services agrees with MCI that widespread reliance on

TPV would increase public confidence in carrier integrity and that the benefits of TPV

far outweigh the costs. 3

, See Comments of MCI, September 15, 1997, p. 4 (emphasis added).

2 See id.

3 See id., p. 5.
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Accordingly, as TPV Services detailed in its Comments, due to the inherent

conflicts of interest of both telecommunications carriers and their commission-based

telemarketing agents, independent third-party verification remains the only consumer-

neutral option left to ensure proper verification of PC changes and PC freezes.

Accordingly, in order to ensure that third-party verification becomes a reliable industry

standard, as TPV Services outlined in its Comments, TPV Services urges the

Commission to (1) adopt a clear definition of an "independent third-party verification

entity;" (2) require an administratively simple self-certification process for TPVs; and

(3) permit, and in some instances require, TPV entities to submit PC changes and PC

freezes with all attendant liability.4

III. The Commission Should Adopt a presumption of PC Change Validity and
Sybject Carriers to Redyced Liability When TPV is Utilized I

TPV Services concurs with MCl's Comments filed in this proceeding that in

order to encourage the use of third-party verification, the Commission should establish

a presumption of validity when a carrier relies on TPV to verify a PC change and

subject carriers to limited damages in the event an unauthorized PC change is

executed I Establishing this presumption with the attendant reduced liability would

create the necessary incentive for increased carrier reliance on TPV I

4 In instances where the entity seeking to provide service has no financial
interest in the carrier that will ultimately execute the PC change, the TPV entity should
be permitted to submit the PC change. Where the carrier seeking to provide service has
a financial interest in the executing carrier, the Commission should require a TPV entity
to submit the PC change. See TPV Services' Comments, September 15, 1997, pl11.
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Importantly, in order for this presumption and attendant reduced liability to make

regulatory and legal sense, the Commission must ensure that TPV entities are truly

independent from the carriers for whom they are verifying the PC changes.

Accordingly, as TPV Services outlined in its Comments, the Commission should adopt

a clear definition of an Independent Third-Party Verification Entity. 5

Moreover, to further expand the role of TPV in preventing unlawful PC changes,

TPV Services urges the Commission to allow, and in some instances require, TPV

entities to submit PC changes as wel1. 6 However, as TPV Services detailed in its

Comments, when the TPV entity submits the PC change, the Commission should hold

the TPV entity fully liable for the value of all required reimbursement and/or forfeitures

that would have been imposed on the unauthorized carrier had it submitted the

unauthorized PC change. In turn, the unauthorized carrier must be absolved from all

5 See Comments of TPV Services, pp. 6-7.
TPV Services proposed the following definition:

An "Independent Third-Party Verification Entity" is an entity that:
(A) Is independent from the entity that seeks to provide or market the new

service;
(8) Is not directly or indirectly managed, controlled, directed, or owned

wholly or in part, by an entity that seeks to provide or market the new
service or by any corporation, firm or person who directly or indirectly
manages, controls, directs or owns more than five percent of the entity
seeking to provide or market the new service;

(C) Operates from facilities physically separate from those of the entity that
seeks to provide or market the new service;

(D) Does not derive commissions or compensation based on the number of
sales confirmed.

61d., p. 8.
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liability.7 However, should the Commission decide not to adopt TPV Services'

proposal to relieve the underlying carrier of liability in the event the TPV entity submits

the unauthorized PC change, it should in the alternative adopt MCI's presumption of

validity, and attendant reduced liability when a carrier relies on a TPV entity to submit

a PC change.

By establishing this presumption and attendant reduction in liability, and in the

case of TPV PC change submissions relieving carriers from liability completely, the

Commission would provide the necessary regulatory framework to encourage

widespread use of third-party verification thereby allowing TPV to become a reliable

industry standard to prevent slamming.

IV. Computer-Assisted TPV is a Cost Effective Tool to prevent Slamming

In balancing the competing goals of encouraging competition and enhancing

consumer protection, the Commission must take into account the overall costs to the

industry and consumers of the policies it ultimately adopts. Thus, ensuring adequate

customer protection while maintaining maximum marketplace flexibility for competing

telecommunications providers should be the ultimate goal of the Commission in this

proceeding.

Contrary to the objective of maximum industry flexibility, Quick Response, a live

operator TPV company, argues in its Comments that the Commission should adopt a

7 Id., p. 11.
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"moratorium on the use of automated attendant systems. "8 TPV Services believes

that reliable third-party verification can be provided by live operator or computer

assisted systems and urges the FCC not to adopt this self-serving proposal. The

Commission is well aware that mandating industry standards in any industry often

sacrifices technological development and should always be resisted.

Moreover, Quick Response argues that computer-assisted TPV systems remove

the "human factor" and eliminate the opportunity for the TPV operator to verify certain

information for the consumer through the help of "rebuttal" forms provided by the

telemarketers or competing providers.9 TPV Services believes that this practice of TPV

entities providing service-specific information to consumers through the use of rebuttal

forms is precisely the type of role TPV entities should £1Q1 be playing in the PC change

verification process.

The TPV entity's role should be to ensure that the consumer understands the

essential terms of the contract just agreed to with the competing carrier. For example,

the TPV entity should ensure that the consumer understands which class of service,

i.e., long distance, intraLATA or local exchange, is being purchased from the new

carrier. Moreover, to further bolster the verification process, the Commission may

decide to require, as some states do, that the TPV system verify the particular rates

offered by the carrier. However, allowing the TPV to do more than ensure the

B Comments of Quick Response, August 13, 1997, p. 6.

9 Comments of Quick Response, p. 5.
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consumer understands the essential terms of the agreement would encourage sloppy

telemarketing practices by rendering the TPV process a "safety net" for the

telemarketer rather than the consumer, and would improperly blur the line between

verification and marketing.

TPV Services believes that both live operator and computer-assisted TPV can

be effective tools in dramatically reducing incidents of slamming. There are many

advantages to computer-assisted TPV, not the least of which is the all-important cost

factor. 1o Accordingly, TPV Services urges the Commission to adopt rules as outlined

in TPV Services' Comments that make maximum use of third-party verification,

without unduly hindering the development of this optimal, consumer-neutral tool to

reduce slamming.

V. Conclysion

In view of the overwhelming expression of concern by the affected

telecommunications companies, state governments and consumer groups who oppose

slamming, the Commission should take note of the dramatic decrease in slamming

occurrences that at least one major long distance provider has witnessed when third-

party verification is utilized. Accordingly, as the Commission seeks to bolster its

longstanding efforts to eliminate slamming, TPV Services urges the Commission to

10 Moreover, with TPV Services' system, accuracy is guaranteed because the
recorded responses are verified multiple times by TPV Services' employees through a
painstaking quality control process.
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adopt effective and administratively simple rules that encourage the use of

independent third-party verification. TPV Services' proposals will preserve the

necessary flexibility for telecommunications carriers' to market their products and

services, while ensuring that consumers enjoy maximum competitive telco choice free

of slamming.

Respectfully submitted,

::~ s?ii!!t1,6?~
ichael R. Gardner

William J. Gildea III
Harvey Kellman

THE LAW OFFICES OF MICHAEL R.
GARDNER, P.C.
1150 Connecticut Avenue, NW,
Suite 710
Washington, D.C. 20036
(202) 785-2828 (Tel.)
(202) 785-1504 (Fax)

Its Attorneys
September 29, 1997
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Certificate of Service

I, Michael C. Gerdes, hereby certify that copies of the foregoing "Reply
Comments of TPV Services, Inc.," were delivered by hand, on September 29, 1997
to the following:

Catherine Seidel
Common Carrier Bureau
Federal Communications Commission
2025 M Street, N.W., Room 6120
Washington, DC 20554

Formal Complaints Branch
Enforcement Division
Common Carrier Bureau
Federal Communications Commission
2025 M Street, N.W.
Mail Stop 1600A1
Washington, DC 20554

* International Transcription Services
1231 20th Street, N.W.
Washington, DC 20037

* Cynthia B. Miller
Associate General Counsel
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399

*Gary L. Mann
Director - Regulatory Affairs
IXC Long Distance, Inc.
98 San Jacinto Boulevard
Suite 700
Austin, TX 78701

* Bret Slocum
Director-Legal Division
Office of Regulatory Affairs
Public Utility Commission of Texas
1701 N. Congress Avenue
P.O. Box 13326
Austin, TX 78711-3326
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* Timothy S. Carey
Chairman and Executive Director
State of New York
Executive Department
State Consumer Protection Board
5 Empire State Plaza, Suite 2101
Albany, NY 12223-1556

* Helen M. Mickiewicz
Attorney for the People of the State of
California and for the Public Utilities
Commission of the State of California
505 Van Ness Avenue
San Francisco, CA 94102-3298

* Robert W. Taylor
Director of Regulatory Affairs
& Corporate Counsel
Brittan Communications International
Corporation
600 Jefferson, Suite 500
Houston, TX 77002

*David Waddell
Executive Secretary
Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0505

* John J. Zentgraf
President
Quick Response LLC
1720 S. Queen Street
York, PA 17403

* Jim Veilleux, President
VoiceLogL::LC
9509 Hanover South Trail
Charlotte, NC 28210



* William B. Nash
GTE North
P.O. Box 31122
Tampa, FL 33631-3122

*Tom Henningsen
P.O. Box 263
Monroeville, PA 15146

* Lance L. Barclay
5917 Hillhaven Drive
Erie, PA 16509

*Walter N. McGee
Working Assets
701 Montgomery Street
Suite 400
San Francisco, CA 94111

*Michael J. Shortley, III
Attorney for Frontier Corporation
180 South Clinton Avenue
Rochester, NY 14646

* Philip F. McClelland
Assistant Consumer Advocate
Office of Consumer Advocate
1425 Strawberry Square
Harrisburg, PA 17120

* Kristen Doyle
Assistant Public Counsel
Office of Public Utility Counsel
1701 N Congress Avenue, Suite 9-180
P.O. Box 12397
Austin, Texas 78711-2397

* Ian D. Volner
Heather L. McDowell
Venable, Baetjer, Howard & Civiletti
1201 New York Avenue, N.W.
Suite 1000
Washington, DC 20005-3917
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* Leon M. Kestenbaum
Jay C. Keithley
Michael B. Fingerhut
1850 M Street, NW, 11th Floor
Washington, DC 20036

* John T. Scott, III
Crowell & Moring LLP
1001 Pennsylvania Avenue, NW
Washington, DC 20004

*C. Joel Van Over
Dana Frix
Swidler & Berlin
3000 K Street, NW, Suite 300
Washington, DC 20007-5116

* Richard Blumenthal
Neil G. Fishman
State of Connecticut
MacKenzie Hall
11 0 Sherman Street
Hartford, CT 06105-2294

* Mark C. Rosenblum
Peter H. Jacoby
Attorneys for AT&T Corp.
295 North Maple Avenue
Room 3250J1
Basking Ridge, NJ 07920

*Peter M. Bluhm, Esq.
Director of Policy
State of Vermont Public Service Board
11 2 State Street
Drawer 20
Montpelier, VT 05620-2701

* Kevin C. Gallagher
Senior Vice President
3600 Communications Company
8725 W. Higgins Road
Chicago, IL 60631
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* Kathleen Q. Abernathy
David A. Gross
AirTouch Communications
181 8 N Street, Suite 800
Washington, DC 20036

* Jonathan E. Canis
Andrea D. Pruitt
Kelley Drye & Warren LLP
1200 19th Street, Suite 500
Washington, DC 20036

* Evelyn R. Robinson
Assistant Consumers' Counsel
Ohio Consumers' Counsel
77 S. High Street, 15th Floor
Columbus, OH 43266-0550

* Bryan G. Moorhouse
Susan Stevens Miller
Maryland Public Service Commission
William Donald Schaefer Tower
6 St. Paul Street
Baltimore, MD 21202-6806

* G. Darryl Reed
Special Assistant Attorney General
Illinois Commerce Commission
527 East Capitol Avenue
P.O. Box 19280
Springfield, IL 62794-9280

* Paul W. Kenefick
Regulatory Counsel
Cable and Wireless, Inc.
821 9 Leesburg Pike
Vienna, VA 22182

* Karen Finstad Hammel
Staff Attorney-
Special Assistant Attorney General
Montana Public Service Commission
1701 Prospect Avenue
P.O. Box 202601
Helena, MT 59620-2601
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* Vickie L. Moir
Staff Attorney
Public Staff - NC Utilities Commission
P.O. Box 29520
Raleigh, NC 27626-0520

* Charles H. Helein
Robert M. McDowell
Helein & Associates, P.C.
81 80 Greensboro Drive
Suite 700
McLean, VA 22102

* Elizabeth A. Noel, Esq
Office of the People's Counsel

of the District of Columbia
1133 15th Street, NW
Suite 500
Washington, DC 20005-2710

*James G. Pachulski
Stephen E. Bozzo
1320 North Court House Road
Eighth Floor
Arlington, VA 22201

* Lawrence G. Malone
General Counsel, New York State
Department of Public Service
3 Empire State Plaza
Albany, NY 12223

* Danny E. Adams
Rebekah J. Kinnett
Kelley Drye & Warren LLP
1200 19th Street, NW, Suite 500
Washington, DC 20036

*Gary L. Phillips
Counsel for Ameritech
1401 H Street, NW
Suite 1020
Washington, DC 20005
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* Douglas W. Kinkoph
Director
Legislative & Regulatory Affairs
LCI International Telecom Corp.
8180 Greensboro Drive, #800
McLean, VA 22101

* Jeffrey S. Linder
Suzanne Yelen
Wiley, Rein & Fielding
1776 K Street, NW
Washington, DC 20006

* Robert J. Aamoth
John J. Heitmann
Kelley Drye & Warren LLP
1200 19th Street, NW
Suite 500
Washington, DC 20036

* Jean L. Kiddoo
Dana Frix
Marcy Greene
Swidler & Berlin
3000 K Street, NW, Suite 300
Washington, DC 20007-5116

* Linda F. Golodner
Susan Grant
National Consumers League
1701 K Street, NW
Suite 1200
Washington, DC 20006

*Charles C. Hunter
Catherine M. Hannan
Hunter Communications Law Group
1620 I Street, NW
Suite 701
Washington, DC 20006
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* Bradley C. Stillman
Senior Counsel
MCI Telecommunications Corporation
1801 Pennsylvania Avenue, NW
Washington, DC 20006

* M. Robert Sutherland
Richard M. Sbaratta
Rebecca M. Lough
1155 Peachtree Street, NE
Suite 1700
Atlanta, GA 30309-3610

* Kathryn Marie Krause
Attorney for U.S. West, Inc.
1020 19th Street, N.W.
Suite 700
Washington, DC 20036

* David L. Meier
Director-Regulatory Affairs
Cincinnati Bell Telephone
201 E. Fourth Street
P.O. Box 2301
Cincinnati, OH 45201-2301

* Christopher J. Wilson
Jack B. Harrison
FROST & JACOBS LLP
2500 PNC Center
201 East Fifth Street
Cincinnati, OH 45202

* Catherine R. Sloan
Richard L. Fruchterman III
Richard S. Whitt
WORLDCOM, Inc.
1120 Connecticut Avenue, NW
Suite 400
Washington, DC 20036



* Robert M. Lynch
Durward D. Dupre
Mary W. Marks
Marjorie M. Weisman
One Bell Center, Room 3520
St. Louis, MO 63101

* Timothy R. Graham
Joseph M. Sandri, Jr.
Robert G. Berger
Russell C. Merbeth
Winstar Communications, Inc.
11 46 19th Street, NW
Suite 200
Washington, DC 20036

* Edward C. Addison
Director
State Corporation Commission
Division of Communications
P.O. Box 1197
Richmond, VA 23218

* Karl Searle
Project Mutual Telephone Cooperative
P.O. Box 366
Rupert, Idaho 83350

* Sid Dixon
2394 Poplar Springs
Cookeville, TN 38506

* William O. Karchner
RR#6 - Box 359
Danville, PA 17821-8756

*By First Class U.S. Mail, Postage Prepaid
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* David R. Poe
Yvonne M. Coviello
LeBoeuf, Lamb, Greene & MacRae LLP
1875 Connecticut Avenue, NW
Suite 1200
Washington, DC 20009

* Mary McDermott
Linda Kent
Keith Townsend
Hance Haney
U.S. Telephone Association
1401 H Street, NW, Suite 600
Washington, DC 20005

* Wendy S. Bluemling
Director-Regulatory Affairs
Southern New England Telephone Co.
227 Church Street
New Haven, CT 06510

* Scott R. Malven
P.O. Box 355
Minneapolis, MN 55440-0355

* Gary C. Jensen MS#3265
Walgreen Co.
Telecommunications
300 Wilmot Road
Deerfield, IL 60015

Michael C. Gerdes


